They presented him the
words: “And this, too, shall
pass away.”

— Abraham Lincoln

ecent modifications to the Federal

Rules of Civil Procedure (FRCP)
resent “the most important rule

changes to come along in some time.™

Our goal in this article is to help our Bar
adjust to the mandatory changes required

in the courts of the United States. Wheth-

er or not vou have a federal practice, vou
need 1o be able to understand the canse
Jor these changes. In fact, even if you

practice exclusively in state court, it will

benefit you greatly to understand these

changes, as the FRCP informed recent

amendments o Louisiana’s Code of Civ-

il Procedure.” In addition, the new federal

rules can serve as a guide for the types of

information vou should be seeking from
your opponents in discovery.

From Stone/Clay to Paper,
and Now on to PDF

As recently as the 1990s, some of us can
recall having no option but to research

iand Shepardize) using only books, Many
of us began our careers with “pocket part
Then came computers, modems

duty.”
and CD-ROMSs. Then, an
Superhighway™
of data, at warp-like speeds,

“Information

The Internet now allows yvour compuier
infor-
“data”) with another
computer, much like the telephone allows
the exchange of phonic data rapidly.” Since

to exchange digital or “digitized”
miation (collectively,
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allowed easy exchange

the best way o exchange data is now via
the Internet, information is being stored
clectronically instead of physically. There
is no need to panic, however,

The abbreviation “PDF” stands
portable document formar. 1L is a fixed-
layout format used to represent a two-
dimensional document, including any
typed, printed or handwritten page. The

PDF file stores a complete description of

the document, including text, fonts and
images that appear on the page.

All federal district courts in Loulsiana
now accept or require filings in PDF;
therefore, think of a “PDF file™ ora “PDF
document™ as you would an authenticated
copy of an original document or a faxed
letter. The owtstanding advantage of PDF
is that it helps prevent changes from be-
ing made to the virual document afier it
leaves the author’s computer.

fior

Electronically storing data reflects, in
our view, progress in human behavior®
Most |8-year-olds intuitively know that
it is at least 42 cents cheaper to type a
letter, convert it to a PDF file, and sim-
ply e-mail that “virtual letter” electroni-

cally, bypassing the 1.5, Postal Service
altogether. The legal world can now go
digital because a new form of software
creates “virtual documents.” What made
this possible is not the Intemnet, per se.”

The only difference between a paper
document and a PDF document is that
vou cannot hold the PDF’s “image” in
vour hand: you must view it on a com-
puter monitor, or you can print (or oth-
erwise convert) it on paper. Some docu-
ments will automatically be preserved
paperlessly. One of us has participated in
bankruptcy hearings in which the elec-
tronic documents gualified as best evi-
dence, and the proof and contents thereof
were displayed on a monitor.

The amendments to the FRCP have
sought to incorporate these new modes of
document preservation and transmission.

The Law Reacts to Societal
Changes with Deliberate Speed

The new legal jargon for data or comput-
erized data compilations 15 nothing more
than an attempt to create “imitials of art”
such as USA, WMD, LBJ or CIA. Regard-
less. “electromcally stored information™
may now be referred to simply as “ES1.7

ESI sounds like a much more complicat-
ed and sophisticated concept than it actual-
Iy is, but let’s first take a look at how Rule
34{al | }(a) defines ESI through usage:

he New Federal Rules
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[E]lectronically stored information

meluding writings, drawings,
graphs, charts, photographs, sound
recordings, images, and other data
or data compilations — stored in
any medium from which informa-
tion can be obtained either directly
or, if necessary, after translation.
by the responding party into a rea-
sonably usable form[.]

Copies of'e-mail saved on an office serv-
er computer’s hard drive are the consum-
mate example of EST, and without regard
to how letters are written, transmitted or
preserved. The information contained by
the document itsell (its “image™) is, un-
der the FRCP, no different from the paper
letters of our youth.®

Of course, ESI existed before the Inter-
net became popular. A computer that has
never been connected to the Internet may
be storing ESL."

Today, vour client may be a hospiial
that employs programmers 1o write code
for some specialized purpose. 1F some
of that specialized computer informa-
tion must be disclosed under federal law,
the requisite ESL will require special at-
ention. You will likely need 1o speak 1o

s¢ programmers and understand how
they are storing the data before vou are
actually required to disclose ESL
Ihe ESI vou need to produce is only

formation which is in “reasonably
form.™" I information becomes
o access under an objective-
ly reasonable analysis, then that hard-to-
get information need not be disclosed.'

usanic

too difficult

Keeping this in mind will help vou avoid
much confusion,

ES1 can be anywhere computer storage
may be found, and in whatever form that
information has ever been stored, wheth-
er available on the Internct, bumed on a
disk or recorded magnetically on a tape
drive in a secure vault.”

This does not mean that all ESI is dis-
coverable. Your law firm probably has a
treasure trove of ESI in terms of forms
or files, These “.doc” files, in Microsoft
Word format, or “wpd” files, in Corel
WordPerfect format, probably contain
privileged information and would never
be freely exchanged or placed on the In-
ternet for public view."

On the other hand, photos saved as
IPEG files — the image format used by
most digital cameras — on a compact
disk clearly constitute ESL Photos show-
ing the extent of damage w a vehicle after
an auto accident must be treated exactly
as vou would treat a hard copy of a photo.
The FRCP requires vou to deliver a copy
of that photographic image in a manner
that can be used, if you intend (o utilize
it in support of your client’s claims or
defenses. Specifically, the image must be
shared, whether created on a cell phone,
computer, digital camera, developed in a
lab, or otherwise." Whatever the means
by which an image is preserved. one can
probably make or somcehow produce a
paper version of it.

We would, therefore, suggest that,
when il comes o mandatory disclosure
of “images,” whether photographic or
documentary, the production of a legible
copy (a “printout”™ on paper, in color if
applicable) seen on the computer screen
should be satisfactory under the initial
disclosure requirement of Rule 26, The
production of a paper image of an e-mail
or a photo could foreclose the need (o ex-
change any electronic copy of the image
in its digital formart,'*

Conversely, sending the JPEG file via e-
mail also should be sulficient 1o convey a
photographic image. Sending a document in

Miichii

PDF, instead of making a paper copy of the
document, should likewise satisfy Rule 26,
The reason for specifying JPEG and
PIIF files as an example of ways to avoid
printing hard copies is that most comput-
ers recognize those formats and can use
those files, Sending a universally usable
file can save you money, both in terms of
paper and toner, UPS or USPS. Electron-
ic distribution of the information should
provide you with an exact record of what
vou sent, and this can be preserved in
vour paperless file effortlessly, without
the need of a human being for filing,"

ESI Basics

Before addressing the specific changes
to the FRCP, we ofler a few FI!'gIL‘IIlLHI lips
to survive the ESI requirements.’

P Never presume that all vou need the
client to show you is the “papers.”” You
need to ask your client for the “files,” the
“paper” and the “data.” Otherwise, your
opponent might discover it at the same
time you do, and possibly get you an un-
welcome sanction on top of the humilia-
tion of being unprepared,

B Ask vour client for the
accessible”™ data,™

P Find someone in “I'T" (the informa-
tion technology department) who can
testily as o what information is “reason-
ably accessible.”

B Deal with e-privilege in the schedul-
ing order.

P Use requests [or production to gain
your opponent’s ESL See if you can get
a computer expert to help you request the
data in the best format available,

P [nform your existing clients of the
consequences of storing, preserving or
losing ESI as a matter of legal risk.™

Must vou understand how your client’s
ESI is stored? Must vou understand how
computers work? No. vou had better ask
your client to identify someone who does
understand electronic storage, or deter-
mine that there is no ESL™ As one court
explained:

“reasonably
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The underlying assumption [with
paper documents] is that the party
retaining information does so be-
cause that information is useful
to it, as demonstrated by the fact
that it is willing to bear the cosis
ol retention. That party may there-
fore be expected to locate specific
data, whether for its own needs or
in response to a discovery request,
With electronic media, however,
the svllogism breaks down be-
cause the costs of storage are virtu-
ally nil. Information is retained not
because it is expected 1o be used,
but because there 15 no compelling
reason to discard i

Ask vour client’s IT person whether he
or she can also electronically search cer-
tain types of data ffom vour opponent’s
compulers. This will help you request
and search the opponent’s ESL

Practical Hints on a
Rule-by-Rule Basis®

Under Rule 26, you now must disclose
the ESI that you may use in suppont of
your case, exceplt that ESI which may be
used for impeachment evidence™ The
general limitation on what ESI must be
produced is. of course, anvthing that is
not “reasonably aceessible,”™

Il you cannot produce information be-
cause it is not reasonably accessible.”
vou should consider getling someone
whao can testify that the information truly
is not reasonably accessible.™ Al the
very least. vou need 1o disclose the exis-
tence of the relevant ESI and specifically
object o its production.”

Rule 26 also addresscs cost-sharing is-
sues in the production of ESI* The coun
is 10 balance the same old discovery is-
sues (relevance, need. cost), but with an
eve 1o just how difficalt it will be 1o get
the information into usable form.

Rule 16(bK3) simply encourages the
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parties to address ESI in the scheduling
order. The scheduling order may also in-
clude “any agreements the parties reach
for assening claims of privilege or of

protection as trial-preparation material
after production,”

Have a strategy for dealing with “sale
harbor™ issues. Al some point. you may
accidentally disclose privileged informa-
* a5 easy as hitting “Reply
o All"” instead of “Reply 1o Sender.™ At
the very least, Rule 26 requires that the
recipient must “promptly retum, seques-
ter, or destroy the specified information
and any copies it has and may not use or
diselose the information until the claim is
resolved.”™ Further, the receiving parly
“may promptly present the information
o the court under scal for a determina-
tion of the claim.™" Parties may also en-
ter a “clawback agreement™ for voluntary
retum of such documents without waiver
of the privilege.” Also bear in mind that
safe harbor is not limited 1o ESL

Rule 33 specifically authonizes ESI o be
provided in response to interrogatories o
produce business records.” Bear in mind
that the panty responding with ESI produg-
tion must assure that the information can
be located and identified by the requesting
party “as readily™ as the supplying pany.*

Under Rule 34(c). production of docu-
ments, and Rule 45, subpoenas, a non-
party may be compelled to produce docu-
ments and tangible things or to permil an
inspection. Against a nonparty, however,
the person serving the subpoena “shall
take reasonable steps o avoid imposing
undue burden or expense on a person
subject to the subpoena.™ and the or-
der requiring compliance “shall protect a
person who is neither a party nora panty's
officer from significant expense resulting
from"™ compliance.”

The Rules treat the responses differ-
ently, depending on whether it is a re-
quest for required Rule 26 disclosures, or
a request for production or a subpoena,
Under Rule 26, vou must provide ES| in
a usable form; thus, a paper copy may
minimally suffice if this can convey the
ESl 1o be disclosed. By contrast, a proper
request for information under Rules 34 or
45 can require disclosure of the informa-
tion as it is kept on the hard drive.” An
adverse party may even be able to justify
access o your client’s computer.™

Conclusion

Society has changed; so must we, The
new rules show our power to adapt,
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